IN THE UNITED STATES ¢ LTRICT COURT
FOR THE WESTERN DISTRICT i+ PENNSYLVANIA

SECURITIES AND EXCHANCE COMMISSICHN, J
Plaintiff,
VS, Civit actiun 27-225%7
JOHN GCARDNER BLACK, DEVON CAPITOL
MANAGEMENT. and FINANCIAL
MANAGEMENT SCIENCES,

Defendants.

OPINION AND « RDER

PendirgisaMotion to GrantRelief (Doc. 33) filed by Defendant, john Gardner
Black. The motion is filed pursuant to £.R.Civ.: &0(hy which allows a court to relieve
a party fromafinal judgment, order or proces ngforoneofthe foiluwing reasons:

(1) Mistake, inadvertence, surprise, or £ :usable neglect;

(2) newly discovered evidence;

(3) fraud, misrepresentation, or other « isconduct of an adverse party;

(4 the juds aent is voud;

{31 the judgmieint nas see 138G, 3

|
]
o
re
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(6} any other reason justifying relief fi 1 the operation of the judgment.

Although Defendant, John Cardner & <k, does not specify any particular
section of Rule 60(b), he alteges, as grounds fo 2lief, the court's lack of jurisdiction;
the entry of the judgments and orders v 1out é:omptete factual knowledge;

Plaintiff's fraudulent concealment of exculy:  ary information relating tc alleged
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violations of the Investment Advisors Actof 1. Defendant Financiat management
sciences "FM§") exemption from Plaintifes)ure  tion; the Collateraize Investment
Agreementé (Cl1As) which Defendant Jonn Gai aer Biack refers o < "individuaily
negotiated contracts,” were not securities; ant that Defendants Jonhr sardner Black
and Devon Capital Management were not iny: cment advisaors.

initiatly, it is important to set fqrth thi elevant procedurdl Listory of this
case. This action was filed DY plaintiff on sept -nber 26, 1997, alleging violations of
section 17 of the securities Act (15 U.8.C. 77¢ 1, saction 10(b) of the Exchange ACt
(15 U.S.C. 78j(bn and Rule 10b-5 (17 C.F.R. 2401 ;-5), sections 2061}, 205(2) and 206(4)
of the Advisors Act (15 U.S.C. 80D-6(1), 80D-6(2) 1dd 80b 614) and Ruie 206(4)-2 (17 C.E.R.
275.206(4)-2).

on the same day this action was fileq. .uge standish of this courtentered a
Temporary Restraining Order against Defenu LS, including an asset rreeze, for the
appointment of an equitable receiver anc ccheduling a preliminary injunction
hearing.

on October 27, 1997, the date of the Jreliminary injunctic: nearing, with
Defendants CGilin2hit, Judge Smitn of this ¢ Jrt entered an ord#t _ontinuing the
preliminary injunction, consolidating thehe. .ngaon the preliminary injunction with
the request for permanent injunctive relie and setting a trial date for February,
1998.

On December 16, 1997, after recejving L rittenconsents trom =ach Defendant,
| entered an order of perfﬂanent INjuUNCuiC: 1gainst all Defendant. and continuing
the asset freeze pending resolution of disgr.  =mentand civil penaiias, whichissues

were reserved for future disposition. Withy i< consant of Defendant John cardner



Black an Order of Disgorgementand CivilPena
Gardner Blacif on April 28, 19498, Thereafter,
Defendant‘Jonn cardner Black pay 51500 pel
until the disgorgement and civil penatties w

in Ackermann v. United states, 340 U.c

Courtstated that relief granted under Rule 6
only when the moving party demonstrates ex
under Rule 60(b) any motion under sections
made not more than one year after the jud

Although the Defendant, John Garc
reading of his motion indicates thathe ispro
or Rule 60(oi4).

As to Rule 60(b)(3), Defendantlonn Gai
nas been brought far in excess of one yegar ¢
to Rule 60(D)6), Defendant John Gardner Bi
alleged or established exceptional or exu

| 60(b)4), Defenyiant John Gardner Black can
jurisdiction by virtue of the allegations n.
Defendant's consents to the orders of
permanent injunctive relief.

Mareover | find no merit to Defend.
the Collateralized Investment Agreement:
Unarguabty, investments of maney were i
made were in a comman enterprise (client .

3

1eswas entered as to t- -fendantlohn
. Septemper 23, 199+ ordered that
nonth, beginning Now :mper 4, 1998,
& paid in full,

193(1950), the United >tates supreme
4} is extraordinary ana can be granted
aptional circumstances. FUrthermore,
1), (2). or (3). set forth 4pove, must be
nent or order was enmred\

ar Black, does naot s speciff,\"a\fair

ading under Rute 60(1)(3}, Rule 60(b)(6)

ner 8lack cannot prev.i as his motion
rar the order at issue was entered. AS
‘« cannot prevaii pecause he has not
ardinary circumstanc -5, As to Rule
St prevail because thi court did have

1@ by Plaintiff in the —omplaint and

Nis court granting preliminary and

© John cardner Black argument that

CIASY) at issue here a-r not securities.
4p under the CIAS: thr investments sO

qds were poaled in G- accounts); and



the ClAs provided clientswith areasonatie e »ctation of profitsto - derived fram

the entrepreneurial or managerial effcrtsc:  thers. 5ee SECV, Infir. .y oroun et al.,

212 £.3d 180, 137 13d Cir. 200Q), cert genied 1 rom springer v. ot 2001 U.S. LEXIS

2012 (U.S. 2001}

| also reject Defendant John Gardner . 1CK'S assertion that U rendant Devon
Capital Management, inc. ("Devon’), isnotan westment adviser unuer the Advisers
Act, supra. Devon directed the investment: - client funds and reccived a monthly
fee. See 15 U.S.C. § 80b-2(a}11).

Defendant John Gardner 8lack also  rgues that relief shculd be granted
because Defendant Financial Managementse :nces, Inc., CFMS ) isnc an investment
company. Since Plaintiff neveralleged thatt ASwasan investment.ompany or that
there were any viglations of the Investme: ~ Company Act, this <. gument has no

merit.
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DATE: May 8, 2

ce: Jonn Sardiner 8iack
Reg. NO. 10984-058
FCI Morgantown
PO Box 1000
Morgantown WV 26507

Catherine £. Pappas, £354.

Securities and Exchange CoOmMmissio!
The Curtis Center, Suite 1120 £

601 walnut street

Philadelphia PA 19106



