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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

June 29, 2009
In the Matter of RESPONSE OF THE DIVISION OF
ENFORCEMENT TO PETITION TO SET
JOHN GARDNER BLACK and : ASIDE ADMINISTRATIVE

DEVON CAPITAL MANAGEMENT PROCEEDING ORDER

John Gardner Black has filed a petition, on his own behalf and on behalf of Devon
Capital Management (Devon Capital), seeking to vacate an order entered against them by the
Commission. Because he has not demonstrated the compelling facts or circumstances that would
support a grant of relief, the Division of Enforcement opposes the petition.

I Background

A. The Administrative Proceedings

On May 4, 1998, the Commission issued an order instituting and settling administrative
proceedings against Black and Devon Capital. Black was the president, portfolio manager and
sole shareholder of Devon Capital, which was a registered investment adviser." These
proceedings were based on the injunction that had been entered in the Commission’s civil action

against Black and Devon.2 The Commission revoked Devon Capital’s registration as an

Y In the Matter of John Gardner Black, et al., Investment Advisers Act Release No. 1720 (May
4, 1998). The proceedings were instituted pursuant to Sections 203(e) and 203(f) of the
Investment Advisers Act as to both respondents.

2 SECv. Black, et al., 97-CV-2257 (W.D. Pa.), Litigation Release No. 15591 (Dec. 15, 1997).
Black also pled guilty in January 2000 to twenty-one counts of investment adviser fraud, three
counts of mail fraud and two counts of making false statements. He was sentenced to forty-one



investment adviser, and barred Black from association with any broker, dealer, municipal
securities dealer, investment adviser or investment company.

B. The Civil Action

The Commission filed its civil action against Black, Devon Capital and Financial
Management Sciences (FMS)? on September 26, 1997. The complaint alleged that Devon
managed approximately $345 million in assets for approximately 100 clients, most of which
were rural school districts in western and central Pennsylvania seeking to invest the proceeds of
municipal bond offerings. Approximately $233 million was invested in a form of investment
referred to as a “Collateralized Investment Agreement” (CIA). Devon represented to clients that
the CIA paid a specified rate of return over a fixed period, and was fully protected or
collateralized by a pool of securities equaling the amount of the client’s principal investment; the
CIA provided that the underlying securities would be marked to market by Devon and FMS on a
weekly basis. According to the Commission’s complaint, Black purchased as collateral for the
CIA an inverse floater (i.e., an interest-bearing, collateralized mortgage obligation (CMO))
issued by the Federal National Mortgage Association; this purchase was made in January 1996
for approximately $14 million.

The Commission alleged that, beginning in at least January 1995, Black incurred losses
of at least $50 million in realized trading losses in accounts holding client securities. To conceal
the losses, Black valued the CMO at $83 million as of July 31, 1997, when its actual market

value was between $12 million and $14 million; he thereby created the appearance that collateral

months imprisonment, and three years supervised release and was ordered to pay restitution of
$61,300,000. U.S. v. Black, 99-CR-203 (W.D. Pa).

3 FMS was a Devon Capital affiliate, also owned and controlled by Black, that held funds and
securities of Devon Capital’s advisory clients; FMS paid an asset management fee to Devon
Capital.






